IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

REILLY FOAM CORP., :
Plaintiff, : CIVIL ACTION
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RUBBERMAID CORP. No. 01-cv-2596
Defendant. ;
MEMORANDUM AND ORDER
SCHILLER, J. May , 2002

l. INTRODUCTION

A dispute betweenPlaintiff Reilly Foam Corporation(“Reilly Foam”) and Defendant
RubbermaidCorporation*Rubbermaid”)overacontractfor spongesesultsin theCourtdoingthe
mopping-up.Reilly Foam alleges that it contracted to supply Rubbermaid with its requirements for
certainspongegor assembly into mops sold to Targebres. Reilly Foam alleges that rather than
obtainingspongesolelyfrom Reilly Foam,Rubbermaictontinuedo obtainsponge$rom another
supplierandfailed to makesetminimumpurchases Rubbermaid denies that the contract created
between the parties called for Reilly Foam to be its exclusive supplier.

Reilly Foammovedfor partial summaryjudgment,contendnhg the agreement and record
demonstrat®ubbermaid’diability asamatterof law. Rubbermaid, in a cross-motion, argues that
it hadnoobligationto directlypurchasspongeshatPlaintiff’'s misrepresentatiociaimsarebarred
bytheeconomidossandgist-of-the-actiomoctrinesandthatits claimsfor promissoryestoppeand
restitutionare pre-emptedoy the parties’contract. The water here is murkier than both parties
believe.Plaintiff’'s Motion for Partial Summary Judgment is granted in part and Defendant’s Motion

for Summary Judgment is granted in part as explained below.



Rubbermaichasalsomovedfor sanctiondecausdrelly Foamproduceda supplemental
expertreportafterthis Court’sschedulingleadline.As set forth below, that motion is also granted
in part.

I. BACKGROUND

Reilly Foam manufacturesustom-orderspongesand other foam products. Defendant
Rubbermaidnanufacturesomeproductsjncludingmopsnationwide. Before its agreement with
Reilly Foam Rubbermaidabtainedsponges$or its mopproductdrom acompanyknownasTekPak,

a competitor of Reilly Foam.

In 1997,Rubbermaidaunchedits “Tidal Wave Project” to introduce new and improved
sponge mops into the marketplace. The new sponge mops were named for a wave pattern which
would be cut into the spongs. There were to be two basic designs for the Tidal Wave mops: a
butterflyspongeandaroller sponge.The butterfly sponge mop included a mechanism which folded
in half like thewingsof abutterflyin orderto wring outwater. The roller sponge would be squeezed
by a roller mechanism.

TargetStoresagreedo stock cobalt blue and yellow laminate versions of the Tidal Wave
sponganopline atits storesationwide.Rubbermaid initially sought to obtain sponges for the mops
from Tek Pak. However, Tek Pak could not make timely deliveries of sponges to meet Target’s
needs.

RubbermaidcontactedReilly Foam on March 4, 1999 to determine if it could fulfill
Rubbermaid’sieedor sponges. Rubbermaid’s immediate objective with Reilly Foam was to satisfy
Target'scurrentdemand Reilly Foam submitted a price quotation to Rubbermaid on March 8, 1999

for PatternButterfly spongesandPatternRoller Mop sponge®n anexpeditedasis. Reilly Foam



then manufactured and delivered the sponges.

BetweenMarch8 andMarch 30, the parties discussedamger-termrelationshipin which
Reilly Foamwould supplyspongedor Rubbermaid’sTidal Wave Project. But the parties now
vigorouslydisputewhatthe termsof the relationshipwere. According to Joseph Reilly of Reilly
Foam,his company was to be the exclusive supplier of Butterfly and Roller Mop sponges with a
Tidal Wavedesign.Rubbermaid was to purchase a minimum of 300,000 Butterfly, 300,000 Roller
Mop, and300,000yellow esterTidal Wavespongegachyear. Rubbermaid also submitted written
estimates to Reilly Foam of its requirements for Butterfly and Roller Mop sponges. Reilly Foam
needed to retool its equipment and to license technology from a corporation named Foamex to
producethe spongesvith a“tidal wave” effectcarvedinto their bottoms. Reilly Foam expressed
concern that its profits on the contract permit it to recoup its costs.

OnMarch26,1999,Reilly Foamforwardedaletterto Tony Ferranteof Rubbermaidigned
by Joseph Reilly. The letter read:

This letter detailsthe proposalthat we briefly spoke about last evening. This

includesthetwo laminateghatwe arecurrentlyworkingon, theroller mopandthe

butterfly mop. There are other products that we are familiar with through

Kendo/NewKnight, whichwouldbethebrownlargecelledesterthepatternyellow

ester and the yellow ether and white scrubmate. All of these are priced on the

ensuing quotation.

Ourproposals thatRubbermaidCleaningProductsommitto two million piecesof

productunderthesub-headin@therAffectedProducts. There would be a surcharge

of $.015perpartin aneffortto amortizethecostof toolingfor thewavepattern. The

two million productsivould needto betakenoveratwo yearperiod. We would also

requirea commitmentfor all of the butterflyandroller moplaminaes that include

the Rubbermaid Cleaning Products design.

| havealsospokerto Foamexandtheyhaveagreedo runtheir“sample”tool for the

shorttermuntil theproductiortoolis completewhichwouldbeapproximatelyeight
weeks.Please keep in mind that this is a proprietary pattern and we would need your



design should this project move forward.

Finally, we appreciate¢he opportunty and understand the price sensitive nature of
your products. Reilly Foar@orporationhasmadevariousconcessiono keep this
program moving forward.

Tony, afterreviewingthe quotationandthe conditionsof this letter,pleaserespond
through a letter stating Rubbermaid Cleaning Products intentions.

| look forward to your response.
/sl Joseph G. Reilly
Joseph G. Reilly
(March26,1999L etter,Def. App. at2a). Accompanying the letter was a list of products, prices, and

guantities on Reilly Foam letterhead:

RUBBERMAID CLEANING PRODUCTS PROJECT

Quotation
3/25/99

PRODUCT SIZE PRICE"
Butterfly Sponge 1-1/4" x 2-7/8" x 9" $.675 each
Roller Mop 2-3/8" x 3-3/4" x 8-5/8" $.625 each
OTHER AFFECTED PRODUCTS
Brown Sponge 2-3/8" x 3-3/4" x 8-1/2"

Annual Quantity 340,000 Pcs. $.290 each
Yellow Ester with Wave Pattern  2-1/2" x 3-3/4" x 8-1/2"

Annual Quantity 350,000 Pcs. $.320 each
Yellow Ether to White Scrubmate 2-3/8" x 3-3/4" x 8-5/8"

Annual Quantity 300,000 Pcs. $.290 each

(Def. App. at 3a).

1. The Court has attempted to reproduce the formatting of the original price quote.
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TonyFerrantegespondedby letteronMarch30,1999. The letter, addressed to “Joe” Reilly,
read in relevant part:

This letteris to serveas Rubbermaid’scommitmentandauthorizationto procure
tooling so that Reilly Foam will be in a position to make sponge products with
Rubbermaid’patentpendingTidal Wave ™design.| understand that $.015 will be
addedto the costof the sponge purchase price until we have made purchases of 2
million sponges, thereby covering the tooling cost of $30,000.

Referencing the attached quotation, our commitment is as follows:

1. Any sponge mop product produced by New Knight, Inc., on behalf of
RubbermaidHomeProductswill sourcethespongecomponentrom Reilly
Foam. This includes the current product offering, as referenced in your

guotationaswell asanyfuturenewproductghatNew Knight will produce
for us.

2. Shouldanycostsavingsarisefrom productivityimprovementsRubbermaid
is entitled to share in those benefits.

* * *

Best Regards

/sl Tony Ferrante

Tony Ferrante

Product Manager

Rubbermaid Home Products
(Def. App. at 4a). New Knight, an independent corporation, assembled mops on behalf of
Rubbermaid Attached to his letter was Reilly Foam’s price list, marked “Approved” and signed by
Mr. Ferrante. Shortly thereafter, Rubbermaid supplied Reilly Foam with a forecast of how many
sponges of each variety it would need.

Followingtheexchangef letters,Rubbermaidnstructed\New Knight to purchasesponges
solelyfrom Reilly Foam. New Knight complied and used Reilly Foam as its exclusive source of

spongesntil New Knight enteredbankruptcyin August2001. Rubbermaid itself made purchases

of spongedisted under the “other affected products” category. At the same time, Rubbermaid



continued to purchase sponges from Tek Pak for use in the Tidal Wave line of mops. Moreover,
Rubbermaidlid not purchasewo million spongesvithin thetwo-yearwindowwhich Reilly Foam
sought?

Reilly Foam contends that Rubbermaid has breached the contract by failing to use Reilly
FoamasRubbermaid'sxclusivesupplier for the Tidal Wave Project (including roller mop and
butterfly mop spongesandmakingpurchase$srom Plaintiff’'s competitorspy failing to purchase
theminimumannualquantitiesof spongesn the“other affectedproductscategory’setforth in the
pricelist which JosepReilly senton March26,1999,andby failing to purchaséwo million “other
affected sponges” within two years with a $0.015 surcharge.

1. DISCUSSION OF CROSS-MOTIONS FOR SUMMARY JUDGMENT

A. Standard of Review

Thepartieshavenowfiled cross-motiongor summaryudgment.The standard for summary
judgmentdoesnot changenhen parties file cross-motion§See SoutheasteRa. Transp.Auth.v.
Pa.Pub.Util. Comm’n 826 F. Supp. 1506, 1512 (E.D. Pa. 1993)(Pollak, 3ymmary judgment
mustbegrantedf therecord whenviewedin alight mostfavorableto thenon-movingparty,shows
thatthereis nogenuinassueof materiafactandthemovingpartyis entitledto judgmentasamatter

of law. SeeCelotexCorp.v. Catrett 477 U.S. 317322-23(1986). If a party bears the burden of

2. Unfortunately, the record is unclear as to how many such sponges Rubbermaid actually
purchased. Plaintiff's evidence suggests that Rubbermaid has only purchased 86,882 Brown
Sponges, 60,485 Yellow Ester with Wave Pattern Sponges, and 3,400 Yellow Ether to White
Scrubmate Sponges. The defense contends that it purchased significantly more sponges.
However, both parties agree that Rubbermaid’s purchases of sponges in the “other affected
products” category do not approach two million pieces within the first two years and that
Rubbermaid has not bought the minimum quantities stated in Joseph Reilly’s March 26
correspondence.



persuasiomttrial, the partymustsupportits motionwith evidenceaspermittedoy Rule56(c). See
Andersorv. DeluxeHomesof Pennsylvanialnc., 131F. Supp.2d 637,648 (M.D. Pa.2001). Such
evidencencludespleadingsdepositionsanswersointerrogatoriesadmissionsandaffidavits. See
FeD. R.Civ. P. 56(c).

B. Choice of Law

Reilly FoamcontendshatPennsylvanigaw appliesto all claimsin thisaction. In its briefs,
Rubbermaidhas relied heavily on Pennsylvania’s Uniform Commercial Code BlB\PCONS. STAT.
ANN. 8§ 1101 et seq.(“Pa.U.C.C."), economicloss rule, and laws of promissory estoppel and
restitution. Nevertheless, it states in a footnote that Ohio law may apply. Because | ordered the
partiesto brief the Courton the choiceof law questionandRubbermaidas not done so,deemit
to havewaivedanyrecoursdo Ohiolaw. The parties agree that Article 2 of the Pa.U.C.C. governs
the sales contract at issue.

C. Contract Claim

Plaintiff allegeghattheMarch26letterwasacontractuabffer, whichRubbermaidccepted
through its March 30 correspondence. Under the contract’'s terms, Reilly Foam became
Rubbermaid’sexclusivesuppler of sponges for the Tidal Wave project. Rubbermaid was to
purchasatminimumtwo million spongesf “otheraffectedoroducts’within two years of execution
of the contract. Of the sponges in the category of “Other Affected Products,” Rubbermaid was to
annuallypurchas&40,00Brown Sponges350,000Yellow EsterSpongesvith WavePatternand
300,000 Yellow Ether to White Scrubmate Sponges.

Rubbermaidin turn,argueghatReilly Foam’sMarch26letterwasmerelyapricequoteand

thetermscontainedvithin it arenotpartof thecontract. Alternatively, Rubbermaid argues that the



March 30 letter from Mr. Ferrante demonstrates that Rubbermaid did not accept all the terms

containedn theMarch26 letter,andcertainkeytermsmustbeexcludedunderthe“knockoutrule.”

1. Whether the March 26, 1999 Letter Was anOffer Within the Meaning
of Pa.UCC 2206

The partiesfirst dispute whether the March 26, 1999 correspondence was merely a price
guoteor an“offer” within the meaning of the Pa.U.C.C. The Pa.U.CGlGesnotexpresslydefine
‘offer,” butit hasbeerdefinedbasedncommonaw principlesas‘the manifestatiorof willingness
to enterinto abargain, so madasto justify anothempersonn understandinghathis assento that
bargainis invited andwill concludeit.” Bergquist Co. v. Sunroc Corpl77 F. Supp. 1236, 1248
(E.D. Pa. 1991)(Ditter, J.); see also RESTATEMENT (SECOND) OF CONTRACTS 88 24 (1979).
Documentgeflecting preliminarynegotiationdetweenthe paties do not evince an enforceable
contract. See ATACS Corp. v. Trans World CommuhS5 F.3d 659, 666 (3d Cir. 1998).

In the U.C.C. contexigourtshaveencounteredifficulty determiningwvhetheradocument
thatquotesaseller’'spricesconstituteanoffer. Generally, price quotes are not considered an offer,
butrather‘mereinvitationsto enterinto negotiationsr to submitoffers.” Bergquist 777F. Supp.
at 1248;cf. Dean Food€o.v. Brance| 187 F.3d 609, 619 (7th Cir. 1999)(price quote commonly
deemednvitation to offer ratherthanoffer evenif directedat particularcustomer). The buyer’s
purchaserder— which setssuchtermsasproductchoice,quantity,price,andtermsof delivery—
is usuallythe offer. SeeAudio Visual Assocsy. SharpElec.Corp., 210F.3d 254, 259 (4th Cir.

2000).



However,someprice quotesare sufficiently detailedto be deemedbffers, which turns a
subsequerdocumenfromabuyercontainingapositive response into an acceptar8eeBergquist
777F. Supp.at1248;seealsoWhiteConsol.Indus.,Inc. v. McGill Mfg. Co., 165F.3d1185,1190-

91 (8th Cir. 1999)(hotling price quotation may constitute offer if sets forth sufficient detail and
contractcanbeformedby acceptancef its terms);ReactionMolding Techsv. Gen.Elec.Co., 585

F. Supp.1097,1106-07 (E.D. Pa. 1984)(Lord, RgéctionMoldingl”)(price quotesentin respone

to buyer'srequestsupplyingproperty, price, terms of payment and delivery terms sufficient to
constituteoffer); cf. F. Schumache& Co.v. SilverWallpaper& PaintCo., 810F. Supp.627,633
(E.D.Pa.1992)(BrodyJ.)(refusingo considepricelist asoffer becauséackedtermsof “quantity
andcommitment”). What transforms a quotation into an offer cannot be neatly defined; it depends
on the manifestation of intent by tisellerandthe “unique facts and circumstances of each case.”
RichProds.Corp.v. Kemutec)nc., 66 F. Supp.2d 937,956 (E.D. Wis. 1999). As is the case with

a purportedoffer underthe commonlaw, the seller “must intend that the contact exist upon
acceptancef theoffer; thatis, it mustreasonablyppeafrom thepricequotationthatassento that
guotation is all that is needed to ripen the offer into a contraBetgquist 777 F. Supp. at 1249.

ReviewingReilly Foam’sMarch26 correspondencandits treatmenby Rubbermaidboth
partiestreatedhepricequoteasanoffer andnotmerelyapricequote. First, the March 26 letter did
notmerelylist price. The letter refers to itself as a “proposal” in its opening paragraph. The attached
list alsoincludesanumbetrof specifictermsincludingtheidentificationof productstheirquantities,
the licensing of neededtechnology,and detals for the special manufacture of the sponges.
Rubbermaidreatedthe letter asan offer at least with respect to quantities and prices of “other

affectedoroducts.”Mr. Ferrante’s March 30 response merely noted that the terms states on the price



list were “approved” and statedin his letter that the $0.015surchargdor the first two million
sponges purchased was acceptable.

While it mayhavebeendesirablgo includeadditionaltermsin theMarch26,1999letterto
clarify its statusasanoffer, contracformationdepend®nthemanifestatiorof intentby theparties
to beboundratherthanthe presence or absence of specific terns2eATACSCorp. 155F.3dat
667. Moreover, Joseph Reilly's March 26 letter described the price list as a quotation, no such
appellations given to the letter itself. In any event, a partgiescriptionof adocumentsa price
guoteor offeris notdeterminativeThe Court finds the March 26 correspondence contains sufficient
detail and is deemed an offer as a matter of law.

2. Effect of Different Terms in Rubbermaid’s March 30 Acceptance

Once Reilly Foam’s March 26 letter is deemed an offer, there can be no doubt that
Rubbermaid’sMarch30responsacceptedt. SeePa.U.C.C8 2207 (a)(expressiorof acceptance
operatedo form contractevenif it statesadditioral or different terms§. However, Rubbermaid
argues that even if the March 26 letter is deemed an offer, its March 30 acceptance contained a
numberof differenttermswhich modifiedthecontractunderthePa.U.C.C.’ourported’knockout

rule.” Reilly Foam retorts that the Court should not follow the knockout rule and permit the terms

3. Rubbermaid does argue that its March 30, 1999 letter was not an acceptance but a rejection
and counteroffer because it constituted a conditional acceptance. However, to be deemed a
rejection due to conditional acceptance, the offeree must do more than allude to preferred terms.
It must make its acceptance “expressly . . . conditional on assent to the additional or added
terms.” Pa.U.C.C. § 2207(a). In other words, it must demonstrate an unwillingness to proceed
with the transaction unless its conditions are nfete Step-Saver Data Sys., Inc. v. Wyse Tech.
939 F.2d 91, 102 (3d Cir. 1991Reaction Molding Techs., Inc. v. Gen. Elec. (&&8 F. Supp.

1280, 1289 (E.D. Pa. 1984)(Lord, JRRéaction Molding ) (strictly construing clauses

claiming to make acceptance expressly conditional). Rubbermaid’s March 30 letter evinces a
willingness to proceed with the transaction and therefore cannot be deemed a rejection or
counteroffer.
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of its offerto govern. If the knockout rule does apply, it argues, Rubbermaid’s acceptance did not
contain any different terms.
a. Rubbermaid’s March 30 Acceptance Contains Different Terms

Pointingto Mr. Ferrante’swriting “approved’onthelist accompanyingheMarch26 letter,

Reilly Foam first contends that Rubbermaid accepted all terms on the price list in their entirety
without modification. Therefore Mr. Ferrante’s’hiddenintent” to imposeadditionalor different
termsshouldnotbeenforced.(Ans. of Reilly Foam Mem. in Opp. to Rubbermaid’s Mot. for Summ.
Judg. at 20). As a general matter, Reilly Foam is correct; undisclosed intentions cannot be
consideredermsof acontract. SeelngrassiaConstr.Co.v. Walsh 486A.2d 478,483 (Pa.Super.
Ct.1984);PioneerCommerciaFundingCorp.v. Am.Fin. Mortg. Corp, 50Pa.D. & C.4th31,70

(Ct. Com. PI. 2000).

Mr. Ferrantedid not“hide” hisintentions however;hestateda numberof newtermsquite
clearlyin hisletterof March30. In particular, he attempted to do three things: restrict Rubbermaid’s
commitmento two million spongespermittingReilly Foamto recoupits tooling costof $30,000;
ensurghatNewKnightwouldpurchasdés sponge$rom Reilly Foam;andprovidethatRubbermaid
would share in any cost savings from productivity improvements.

Although Reilly Foamseeksto dismissthe letterasmere “correspondence” without any
effecton the contractterms, the Court is bound to read both documents of March 30 — Ferrante’s
letterandtheapprovedist —together.Reilly Foam’s March 26 correspondence specifically invited
Rubbermaido respondy letter. It would be incongruous for Reilly Foam to now ignore that letter
afterRubbermaiccompliedwith its instructions. As part of the contract, the documents should be

read as a whole, with the aim of construing conflicting clauses togethmrssible. SeeBrown v.
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Cooke 707A.2d 231,233 (Pa.Super.Ct. 1998);Bickingsv. Bethlehem Lukens Plat82 F. Supp.
2d 402, 405 (E.D. Pa. 2000)(Brody, J.).

Reilly Foamnotesthat,in part,Mr. Ferrantéehasaccepte@dndconcludedgurchaseontracts
with amerenotationof approvalbnapricequote. Thus, he should be deemed to have approved and
acceptedReilly Foam’soffer. The Court need not speculate as to Mr. Ferrante’s intentions based
solelyonthesingleword“approved’onapricelist in othercase®r theinstantone. Mr. Ferrante’s
letter expresses an intent to impose new terms on the contract.

b. Terms of the Contract

If Reilly Foam’s March 26 letter operates as an offer and Rubbermaid’s March 30
correspondencactsasanacceptanceheCourtis left with thetaskof determininghetermsof the
agreemenbetweerthesemerchantainderPa.U.C.C8 2207,commonlycalled the “Battle of the
Forms” provision.

I. Section 2207

Frequently businessmedo not setforth al of the terms of their agreements in a single,
comprehensivalocument. Rather, deals are made on the basis of conversations and letters
exchanged between the parties. Ultimately, one party reduces the terms of a proposed deal to
writing, whichis deemedanoffer. Under the common law, a document qualifying as an offer could
only be‘acceptedbyasecondlocumenexpressingcceptancentermsidenticalto theoffer. See
Slaymakew. Irwin, 4 Whart.369,380-81(Pa.1839);Josephv. Richardson2 Pa.Super208,212-
14 (Pa. Super. Ct. 1896).

Therule changedvith theenactmenof the Battle of the Formsprovisionof thePa.U.C.C.,

which permitsanexpressiomf acceptanct operateasanacceptancevenif it containsadditional
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or differentterms.SeePa.U.C.C.8 2207(a). The additional termsbecone part of the contract
unless:(1) the offer expressiylimits acceptancéo the terms of the offer; (2) the inserted term
materiallyalterstheoffer; or (3) notificationof objectionto theinsertedermshasbeengivenoris
given within a reasonable time. Pa.U.C.C. § 2207(b)(1}-(3).

Thefateof differenttermsis lessclear. Section 2207(b) does not directly address different
termsin anacceptancegndthequestionremainsif theoffer is acceptean differentterms,should
thetermsof the offer controlor shouldtheacceptanceefollowed, or shouldthe conflictingterms
canceleachotherout, to be redacedby gapfillers providedby the U.C.C.? The question has
divided courts and scholars.

One approachconsidersany expressiorof acceptancevith differing terms as actually a
rejectionandcounter-offer.Thus, the terms outlined in the acceptance would goveedRoto-Lith,
Ltd. v. F.P. Bartlett & Co. 297 F.2d 497 (1st Cir. 1962),overruledby lonics, Inc. v. ElImwood
Sensorsinc., 110F.3d184,187(1stCir. 1997). This view has been widely discredited as a revival
of thecommonlaw rule, andthe Courtis not awareof any jurisdiction in which it is currently in
force.

The minority view permitsthe termsof the offer to control. Because there is no rational
distinctionbetweenadditionaltermsanddifferentterms,both arehandledunder § 2207(b). For
support,advocatef this position point to Official Comment 3: “Whether or natdditional or

differenttermswill becomepartof theagreement depends upon the provisionsulfsectiorjb].”

4. For the sake of consistency, all citations to the U.C.C. use Pennsylvania’s format. Section
2207 is the equivalent of § 2-207 in the original version promulgated by the American Law
Institute and the National Conference of Commissioners of Uniform States Laws. Section
2207(b) corresponds to §2-207(2).
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SeeSteinerv. Mobile Oil Corp., 569P.2d751,759-60n.5(Cal.1977);Boese-HilburnCo.v. Dean
Mach.Co.,, 616S.W.2d520,527(Mo. Ct. App. 1981);seealsoMeadCorp.v. McNally-Pittsburgh
Mfg. Corp., 654F.2d1197,1204& n.11(6th Cir. 1981)(implicitly assumingwithoutholding,that
different terms in acceptance would be subject to analysis under Ohio’s version of § 2207(b)).
ProfessoBummerstheleadingadvocag of the minority rule, reasons that offerors have more reason
to expecthatthetermsof their offer will beenforcedhantherecipientof anoffer canhopethatits
insertedermswill beeffective. SeeJames). White & RobertS. SummersUNIFORM COMMERCIAL
CobDE 81-3at 35 (5th ed.2000). The offeree at least had the opportunity to review the offer and
objecttoits contentsif therecipientof anoffer objectedo aterm,it shouldnothaveproceedeavith
the contract. Seeid. Following this approach, Reilly Foam urges that the terms of its March 26,
1999letter and price list, as the offer, would control. Because each of Rubbermaid’s new terms
posed material alterations to the parties contract, they would have no effect.

The final approach, held by a majority of courts, is now known as the “knockout rule.”
Underthis approachtermsof the contractincludethoseuponwhich the partiesagreedand gap
fillers providedby the U.C.C.provisions. This approach recognizes the fundamental tenet behind
U.C.C.82207:to repudiatahe“mirror-image”rule of thecommonlaw. One should not be able to
dictatethe termsof the contractmerely because one sent the offer. Indeed, the knockout rule
recognizeshatmerchantarefrequentlywilling to proceedvith atransactioreventhoughall terms

havenot beenassentedo. It would be inequitable to lend greater force to one party’s preferred

5. Judge Posner, speaking for himself, has advocated a similar rule: that the terms of the offer
prevail over different terms set forth in the acceptance only if the different terms do not
materially alter the contractSee Northrop Corp. v. Litronic Indu29 F.3d 1173, 1178 (7th Cir.
1994). However, as noted below, he predicted that Illinois would adopt the knockout rule.
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termsthantheother’s.As onecourtrecentlyexplained;An approactotherthantheknock-outrule
for conflicting termswould resultin. . . [] anyofferor.. . [] alwaysprevailingonits terms solely
becauset sentthefirst form. That is not a desirable result, particularly when the parties have not
negotided for the challenged clauseRichardsonv. Union Carbidelndus.Gasednc., 790A.2d
962,968(N.J.SuperCt. App. Div. 2002). Support for this view is also found in the Official U.C.C.
Comments:

Whereclausen confirmingformssentby bothpartiesconflict eachpartymustbe

assumedo objectto a clause othe otherconflicting with oneon the confirmation

sent by himself. As a result the requirement that there be notice of objection which

is foundin subsectiorib] is satisfiedandtheconflictingtermsdo notbecomea part

of thecontract. The contract then consists of the terms originally expressly agreed

to, termsonwhichtheconfirmationsagreeandtermssuppliedbythisAct, including

subsection [b].
U.C.C. 8 2207 cmt. 6. Advocates of the knockout rule interpret Comment 6 to require the
cancellatiorof termsin both parties’documentghat conflict with one another, whethéreterms
are in confirmation notices or in the offer and acceptance themselves. A majority of courts now
favorthisapproach.SeeJOM, Inc.v. Adell Plastics,Inc., 193F.3d47,54 (1stCir.1999)(ascribing
knockoutrule to law of MaineandMaryland);lonicsv. ElImwoodSensorsinc., 110F.3d184,189
(1stCir. 1997)(applyingMassachusettaw); NorthropCorp.v. Litronic Indus, 29F.3d1173,1178
(7th Cir. 1994)(describinghis approachas“majority rule” andpredictinglllinois would adopt it);
Daitom, Inc. v. PennwaltCorp., 741 F.2d 1569,1578-79(10th Cir.1984)(applying Pennsylvania
law); Westinghousé&lec. Corp. v. Nielsons, Inc647 F. Supp. 896 (D. Colo. 1986) (applying
Coloradolaw); Owens-Corning-iberglassCorp.v. SonicDev. Corp, 546 F.Supp.533(D. Kan.
1982)(applyingKansadaw); ArmcoSteelCorp.v.IsaacsorstructuralSteelCo., 611P.2d507,518

& n.30(Ala. 1980);SoutherridahoPipe& SteelCo.v.Cal-CutPipe& Supply)nc.,567P.2d1246,
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1254-55 (Idaho 1977)Jniroyal, Inc.v. ChambersGasket& Mfg. Co., 380 N.E.2d 571, 578 (Ind.
Ct.App.1978);S.C.Gray,Inc.v.Ford Motor Co., 286N.W.2d34 (Mich. 1979);St.Paul Structural
SteelCo. v. ABI Contracting, Inc, 364 N.W.2d 83 (N.D. 1985) (applying Minnesota law);
Richardson790A.2d at968(applyingNewJerseyaw); GardnerZemkeCo.v. DunhamBush,Inc.,
850P.2d319,325-26(N.M. 1993);Lory Fabrics,Inc.v. DressRehearsallnc., 434N.Y.S.2d359,
363 (N.Y. App. Div. 1980)SuperiorBoiler Worksv. R.J.Sanders|nc., 711A.2d 628,635 (R.1.
1998);Hartwig Farms, Inc. v. Pacific Gamble Robinson Ca25 P.2d 171 (Wash. 1981).

The Court’'s tasktodayis to predicthow the Pennsylvara Supreme Court would rule if
confrontedwith theissue.SeeTravelerdndem.Co.v. DiBartolo, 131F.3d343,348(3dCir. 1997).

In makingthisdeterminationfederalcourtsshouldexamineif available!(1) whatthe Pennsylvania
Suprene Court has said in related areas; (2) the decisional law of the Pennsylvania intermediate
courts;(3) federalappealanddistrictcourtcasesnterpretingstatdaw; and(4) decisiongrom other
jurisdictionsthathavediscussedheissuesve facehere.” Werwinskiv. Ford Motor Co., 286F.3d

661, 675 (3d Cir. 2002).

The Pennsylvania Supreme Court has never addressed the [9s€ourthasunearthed
only oneintermediatecourtopinion, but it does not directly address the question, contains self-
contradictorycommentsanddoeslittle to aid in prediction. See United Coal & Commaodities Co.
v.HawleyFuelCoal,Inc.,525A.2d 741,743-44(Pa.SuperCt. 1987)° The court circumnavigated
the issue. ThereforéJnited Coalprovides little guidance.

| nextturntofederalcourtswithin PennsylvaniaMy colleagues seem to be comfortable with

6. Neither of the parties cited to United Coal in their briefs. However, the Court feels compelled
to address it.
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applicationof theknockoutrule, butto date, no one has expressly held ibethelaw. One court
appliedtheknockoutrule, butdid soupontheagreementf theparties. SeeTitaniumMetalsCorp.

v. ElkemMgmt, 191F.R.D.468,470(W.D. Pa.1998)(Smith,).). Another described the debate in
somedetail but neverspecificallyadoptedarule. SeePennsylvanidoweré& Light Co.v. Joslyn
Corp, Civ. A. No.87-2027,1988U.S.Dist. LEXIS 12073,at*6, 1988WL 11577,at*3 (E.D. Pa.

Oct. 31, 1988)(Cahn,).). A third court has expressed a preference for the knockout rule, but it
ultimatelyrestedonthegroundthatthe offeror had expressly objectamithe offeree’sinsertionof
adifferentdeliveryterminto the contract,barringthe termunderPa.U.CC. 8§ 2207(b)(3)). See
Reaction Molding 11588 F. Supp. at 1289.

The Tenth Circuit haspredictedthat the Pennsylvanis&SupremeCourt would opt for the
knockoutrule. SeeDaitom,741F.2dat1578-79.In light of the superior policy reasons behind the
knockoutrule,its fit with thetext of the statute andthevastmajority of jurisdictionsadoptingit, |
concurwith theTenthCircuit andconcludethatthe Pennsylvani&supremeCourtwouldadoptthe
knockout rule.

il Application of § 2207to the Exchangeof Letters Between
Reilly Foam and Rubbermaid

Thepartieshaveconcludedacontractfor thesaleof sponges. Both Reilly Foam’s proposal
andRubbermaid’sesponseall for thesaleof sponge®f differing varieties andtheyagreeonthe
identificationof particularspongesalongwith dimensionsandpricesfor each. Rubbermaid also
agreedto add$0.015to price of eachspongeuntil Rubbermaichadmadepurchase®f 2 million
sponges to cover Reilly Foam’s tooling costs of $30,000.00.

As to annualpurchase®f “other affectedproducts,” the price list accompanying Reilly
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Foam’s March 26 letter seta minimum annualquartity requirementfor eachtype of sponge.
Rubbermaid’sviarch30responseontainsnotermatoddswith thatrequirement.To the contrary,
Mr. Ferrantewrote “approved” on the page. Furthermore, while Mr. Ferrante’s letter does not
expresslynention“Other Affected Products,Mr. Ferrantedid consento the $0.015surchargen
thefirst two million sponges, implying that he accepted an obligation to purchase sponges in the
“otheraffectedproducts’category.As noted above, the March 26, 1999 correspondence sets those
numbersat 340,000for Brown sponges350,000for Yellow Esterwith WavePatterrspongesand
300,000 for the Yellow Ether to White Scrubmate sponges.

TheMarch26 andMarch 30 lettersalsodo notdiffer with respecto thetime periodwithin
which Rubbermaid was to purchase two million sponges with a $0.015 surcharge. Reilly Foam
soughta two-yeartime frame, and Rubbermaid omitted that term in its acceptance. Rubbermaid
thereforearguesthe two termsdrop out under the knockout rule, giving Rubbermaid an infinite
periodof timein whichto makeits purchasesHowever, Mr. Ferrante’s March 30 letter is silent as
to the time period within which Rubbermaidhad to make its purchases. Thus, the offer and
acceptance do not differ and the two-year requirement is part of the cohtract.

However,asto the requirementsontractclausethat Reilly Foamsoughtrespectinghe
butterfly and roller mop sponges, the knockout rule applies. Rubbermaid’'s acceptance of a

requirementsontractvaslimitedto Tidal WaveprojectspongeproducedyNewKnightonbehalf

7. Reilly Foam seeks partial summary judgment for Rubbermaid’s commitment to purchase the
“other affected” sponges. The Court agrees, but notes that the parties dispute how many sponges
were actually purchased. Reilly Foam presented documents which supposedly represent its
document all of its sales to Rubbermaid and New Knight. Rubbermaid claims that the
documents do not completely reflect all of its purchases to date. The parties may present
evidence on point at trial.
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of Rubbermaidor currentproductdistedin Reilly Foam’sMarch26 letter. The parties agree that
NewKnightassembled only the butterfly sponge mop; Rubbermaid manufactured the roller mop “in-
house."Thus, Rubbermaid’s commitment only related to the butterfly sponges. In addition, any new
productghatNewKnight mightproducen thefuturefor Rubbermaidvould besubjecto thesame
arrangementHowever, Rubbermaid did not commit to purchase all of its direct requirements for
spongesfrom Reilly Foam. Therefore, the term creating a requirements contract for all of
Rubbermaid’'sr\eeddor theTidal Wavebrandof spongedalls out of thecontract. Rubbermaid did
committo ensuringhatits purchasefom NewKnightaremanufactureavith Reilly Foamsponges.
Both lettersagreednthatpoint. SeelLory Fabrics,Inc., 434N.Y.S.2dat 363 (knockingoutthose
aspects of differing terms which are in conflict and sustaining remainder of provision).
All the evidenceshowsthat Rubbermaidulfill edits contractualduty to ensurethat New
Knight dealt exclusively witlReilly Foam. On instructions from Rubbermaid, New Knight made
its purchasegxclusivelyfrom Reilly Foamandneverboughtspongedor the Tidal Wave project
from Tek Pak. (Lalli Dep. at 42-43; 57-58). Pek Pak representative confirmed this. (Dignazio
Dep.at126). The uncontested evidence shows that New Knight went out of business in August,
2001 when it entered bankruptcy, terminating any continuing obligation that Rubbermaid held.
However,the recordremainsunclearasto whetherRubbermaidsatisfiedits obligaions
regarding quantity requirements of butterfiyonges.Rubbermaid provided purchase forecasts to

Reilly Foamof its anticipatedpurchases of butterfly sponges, but its purchases to date do not

8. At oral argument, Reilly Foam contended the provision respecting New Knight was an
additional clause rather than a different one. However, Rubbermaid refused to commit itself to a
requirements contract. The term regarding New Knight was a counterpart to Reilly Foam’s
original proposal for Rubbermaid to commit to an exclusive requirements contract.
Rubbermaid’s alteration of that proposal certainly qualifies as a “different” term.
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approactis forecastsRubbermaid contends that the Pa.U.C.C. imposes no obligation on it to make
the purchases of sponges described in its forecasts.

Generallythebuyerunderarequirementsontraciagreeso purchasell of its requirements
for a particular good “as may occur in good faith, except that no quantity unreasonably
disproportionateo any statedestimate. . . may be . . . demanded.” Pa.U.C.C. § 2306(a).
Rubbermaidconstues the section to mean that a buyer cannot demand a quantity unreasonably
greaterthan estimated put “there is no indication that the draftsmen[of U.C.C. § 2306] were
equally, if at all, concernedabout the casewhere the buyer takes less than his estimated
requirement.”(Rubbermaid Mot. for Summ. Judg. at IBiotingEmpireGasCorp.v.Am.Bakeries
Co,, 840 F.2d 1333, 1338 (7th Cir. 1988))(emphasis added).

Rubbermaidfails to fully statethe Sevent Circuit’s holding. After noting the above
rationale,it held: “We concludethat the lllinois courts would allav a buyer to reduce his
requirementso zeroif hewasactingin goodfaith, eventhoughthe contractcontainecanestimate
of thoserequirements.”Empire Gas 840F.2d at 1338 (emphasis added). While it is true that a
“seller assumes the risk of all good faith variationg buyer’'srequirements even to the extent of
adeterminatioro liquidateor discontinughebusiness,HML Corp.v.Gen’lFoodsCorp., 365F.2d
77,81 (3dCir. 1966)] a buyer purchasing less than its forecasts may still be found in breach if it
actedn badfaith. AccordJames). White & RobertS. SummersUNIFORM COMMERCIAL CODE §3-
9at141(5thed.2000). Professors White and Summers recommend looking at a host of factors to

determinébadfaith, includingwhetherthebuyeris in fact procuringits requirementsnorecheaply

9. AlthoughHML Corp.involved pre-U.C.C. New York law, the court also noted that the text
and comments to Pa.U.C.C. 8§ 2306 showed that section was not intended to bring about any
change in doctrineSee HML Corp.365 F.2d at 81 n.5.
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from anotheisourcewhetherthesellerwasunableto anticipatethebuyer’saction,andwhetherthe
seller‘hadevenexpendedignificantsumsor otherwisereliedonpromisef thebuyerin preparing
tomeetthebuyer’'sneeds.”ld. at141-42(citing ParamountithographicPlateServinc.v.Hughes
Printing Co, 2 Pa. D. & C.3d 677, 691 (Ct. Com. PI. 1977)).

Plaintiff has adducedevidencethat Rubbermaid’scondict falls squarely within these
categoriesReilly Foam contends that Rubbermaid has made purchases from Tek Pak. Rubbermaid
alsoknew that Reilly Foamhadexpendeda large sum of money in order to be in a position to
manufacturethe specially-orderedsponges. Thus, the Court leaves the determination of
Rubbermaid’'sbadfaith to the jury. Seee.g.Paramoun Lithographic 2 Pa. D. & C.3d at 683
(chargingjury on whetherpartiesto requirementsontractactedin good faith). IndeedHML
Corporation whichRubbermaictites,wasanappeafollowing abenchtrial andtheissueonappeal
wasthe plaintiff seller’sfailure to proveat trial that the defendantuyeractedin bad faith in
substantiallyeducingts requirementsSedd. 365F.2d at 80 & 83° Thus, Reilly Foam may seek
damagedor Rubbermaid’s failure to ensure tHdew Knight purchasedequirement®f butterfly
sponges from Reilly Foam until New Knight entered bankruptcy.

In summaryRubbermaidasbreachedhecontracin failing: (1) to makeminimumannual
purchases of “other affected products” as set forth on the Margii2é list; (2) to purchase two
million spongesinderthe “other affectedproducts”categorywith a $0.015surchage within two
yearsof thecontractdate. Reilly Foam may also sue for Rubbermaid’s alleged failure to make good

faith efforts to ensuréhatNew Knight purchased all of its requirements of butterfly mop sponges

10. Reilly Foam, as both seller and plaintiff here, will bear the burden of proving Rubbermaid’s
bad faith in reducing its requirementSee Tigg Corp. v. Dow Corning Cor®@62 F.2d 1119,
1124 (3d Cir. 1992)HML Corp., 365 F.2d at 83.
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for Rubbermaidproductsfrom Reilly Foamuntil New Knight went bankruptin August2001.
Plaintiff must also establish the extent of its damages at trial.

B. Intentional / Negligent Misrepresentation

Reilly Foamhasalsobroughtclaimsfor fraudulentmisrepresentatiomy in thealternative,
negligentmisrepresentationRubbermaid seeks judgment on these claims because there was no
misrepresentationognizableasa tort andbecauseheyarebarredunderthe “economicloss”and
“gist of the action” doctrines. Because the Court must grant summary judgment based on the
economic loss doctrine, the Court need not reach Rubbermaid’s remaining arguments.

Theeconomidossdoctrine“prohibits plaintiffs from recoveringn tort economidossego
which their entitlementflows only from acontract.” Werwinski vFord Motor Co., 286F.3d661,
671(3dCir. 2002). Tort law does not function to compensate for a “breach of duties assumed only
by agreement."FactoryMkt. v. Schullerint’l, 987F. Supp.387,395(E.D.Pa.1995) (Newcomer,

J.).

Plaintiff’'s negligentmisrepresentatiorlaim is quickly dispdached; the economic loss
doctrinebarsclaimsfor negligenimisrepresentatiorSeeDuquesné.ight Co.v. WestinghousElec.
Corp. 66F.3d604,620(3d Cir. 1995);FactoryMKkt., 987F. Supp.at397(negligenceclaim barred
by economidossdoctrine);SunCo.v. BadgerDesign& Constructors939F. Supp.365,374(E.D.
Pa.1996)(Padova,).). A party negotiating with another can insist on contract language that protects
it againstheotherparty’s“innocent,butwrong” representationsDuquesné.ight, 66 F.3dat620.
Therefore, Reilly Foam’s negligent misrepresentation claim is dismissed.

Theintentionalmisrepresentatioolaim presentsa morecomplicatedssue. Recently, the

Third Circuitheldthatanintentionalmisrepresentatioclaimis barrecdbytheeconomidossdoctrine
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in thecontextof aproductdiability lawsuitwheretherepresentationoncernedhecharacteof the
goods. See Werwinskj 286 F.3d at 674-81. The Court of Appeals found intentional
misrepresentatiotlaimsaregenerallypreemptedby theeconomidossrule, butnotedanexception
in limited instancesn which a defendantommittedfraud to induceanotherto entera contract.
However,if the allegedmisrepgesentation inducing the party to enter the contract concerned the
gualty or character of goods, the exception does not apply and the economic loss rule bars the
misrepresentatiodaim. Sedd. at676,680-81(citing Huron Tool & EngineeringCo.v. Precision
ConsultingServs, 532N.W.2d 541 (Mich. Ct. App. 1995)). The Court reasoned that the parties
were free to negotiate a warranty and other terms to address possible defecigaodbeSee id.
The Court also feared that if every fraudulent inducement claim to survive independently of the
contractthen“tort law would swallowcontraclaw.” 1d.at678. Inducement claims remain viable
only when a party makes a representationextraneousto the contract, but not when the
representationsoncerrthesubjectmatterof thecontractor theparty’sperformance Sead. at678
(quotingRich Prod. Corp. v. Kemute66 F. Supp. 2d 937, 979 (E.D. Wis. 1999)).

Plaintiff's soleargumenthattheeconomidossdoctrinedoesotapplyis thatRubbermaid’s
statementprecededndwerecollateralto thecontract. In light of Werwinski Reilly Foamcannot
avoid applicationof the doctrine. Reilly Foam’s claim is predicated on Rubbermaid’s failure to
make its requirements purchases exclusively from Reilly Foam; the damages it seeks are for
economidenefitgo whichit wasonly entitledunderthecontract. The quantity terms were directly
discussedetweerthe partiesin acommercialsetting,andReilly Foamcould have insisted upon

contracttermsto protectitself. Its expectation damages are now protected by contract law and not
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tort law*

C. Promissory Estoppel and Restitution

In CountgriveandSix of theAmendedComplaint Reilly Foamsuedor promissory estoppel
and unjust enrichment. The parties here dispute the terms of the contraapthetcontest that
onewasformed. Claims of promissory estoppel and restitution are not cognizable where the parties
havea contract. SeeCarlsonv. Arnot-OgdenMem.Hosp, 918 F.2d 411, 416 (3d Cir. 1990)
(promissoryestoppebnly invoked“wheretheformal requirement®f contractformationhavenot
beensatisfiedandwherejusticewould be servedby enforcinga promise”); HersheyrFoodsCorp.

v. Ralph Chapek, Inc828F.2d989,999 (3d Cir. 1987) (holding unjust enrichment “inapplicable
when the relationship between the parties is founded on a written agreement”).

Reilly Foam urges that these counts be sustained because the contract does not explicitly
providefor its recoupmenbf capitalcostsfor machineryandlicensing. However, “[p]Jromissory
estoppel. . is notdesignedo protectpartieswho do notadequatelynemorializetheir contractsn
writing.” lversenBaking Co., Inc. v. Weston Foods, Ltd874 F. Supp. 96, (E.D. Pa. 1995).
Restitutionis similarly unavailablewherea contractfixes the amountof compensatiomue. See

HersheyFood Corp. 828 F.2d at 999. Reilly Foam had a sufficient opportunity to protect its

11. Plaintiff has not addressed whether the economic loss doctrine is applicable outside the
context of warranty actions. Therefore, the Court deems the argument waived. A fuller
discussion of the issue can be found in other caSee Factory Mkt.987 F. Supp. at 398un

Co, 939 F. Supp. at 372-73 (economic loss rule applicable to contract for management services);
Auger v. Stouffer CorpCiv. A. No. 93-2529, 1993 U.S. Dist. LEXIS 12719, at *11, 1993 WL
364622, at *5 (E.D. Pa. Aug. 31, 1993) (Weiner, J.) (applicable in hotel management context);
Palco Linings, Inc. v. Pavex, Inc55 F. Supp. 1269, 1272 (M.D. Pa. 1990) (applicable to
construction contractPPG Indus., Inc. v. Sundstrand Corp81 F. Supp. 287 (W.D.Pa. 1988)
(installation contract) But see Public Serv. Enter. Group, Inc. v. Phila. Elec. & Gas, €22 F.
Supp. 184, 211 (D.N.J. 1989) (“Pennsylvania law cases have, for the most part, not extended
[the economic loss doctrine] out of the warranty context” and labétiRG a warranty case).
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expectationshroughexpressontracttermsandcannot now rely on consideraticubstitutesand
guasi-contract theory. Counts Five and Six are therefore dismissed.
V. RUBBERMAID’S PETITION FOR FEES AND EXPENSES

Finally, Defendantseekmonetarysanctiondor Plaintiff's belatedproductionof a revised
economicexpertreport. Plaintiff's expert report was due March 8, 2002 per Court order. Plaintiff
unavailinglycontactecchambergo requestinextension.Undeterred, Plaintiff produced a revised
reportby its economicexpertson March20, 2002 ,which Rubbermaigpromptlymovedto exclude
asuntimely. Exclusion is a drastic remedy for untimely productidbeee.g.DeMarinesv. KLM
RoyalDutchAirlines, 580F.2d1193,1201-023d Cir. 1978)(applyingfour factortestanddeeming
exclusionof expertevidenceon untimelinesgroundgo constitutereversibleerror);Bowersfieldv.
SuzukiMotor Corp., 151F. Supp.2d 625,632 (E.D. Pa.2001)(labelingexclusionof evidence a
“drasticsanction” and permitting expert to opine beyond information contained in expert report).
| foundthat Rubbermaichadadequatdime to preparean expert report of its own before trial and
permitted it to prepare a report addressing contentions raised in Plaintiff's supplemental expert
report. For Plaintiff's wilful violation of the Court’s scheduling order, it was required to pay defense
costsincurreddueto thelatereport,includingthoseincurredto prepareghe Motion to Strikeandto
produceaseconcexpertreport. See~eb. R.Civ. P.16(f) (authorizingsanction®nviolator of Rule
16 orderincluding attorney’sfeesandotherorderswhich courtdeems’just”). Rubbermaid then
submitted a petition for $1,573.00 in legal fees and $5,640.13 in costs.

Havingreviewedthe defendant’ssupplementa¢xpertreport the Court finds that the new
reportis notall thatnew; it sharethesameanalysiscontentionsandconclusionsvith theoriginal.

Thus,theCourtis atalossfor why aveterarfinancialanalystike GeofferyOsbornespentsomuch
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timeonit. The Court understands that a defense expert must be meticulous in his review of detail,
but suchanextravagancshouldnot betaxedto the opposing party. Moreover, | am mindful that
the Plaintiff's lapsewasnot sosevee as to require heavy punishment to ensure compliance with
futurecourtorders.Rubbermaid had every right to produce a supplemental report of its own and to
look to theplaintiff for recompenseyutabill for $7,213.13vill is too onerousafine for producing
a report twelve days lateTherefore, the bill of costs is reduced, and Plaintiff is taxed $1,573.00
in attorneydeesand$2,500.00n taxablecosts. In accord with Plaintiff's request, the sanctions are
stayed pending trial.
V. CONCLUSION

In summaryRubbermaidasbreachedhecontracin failing: (1) to makeminimumannual
purchasesf “other affected products” as set forth on the March 26 price list; (2) to purchase two
million spongesinderthe “other affectedproducts’categorywith a $0.015surchargevithin two
years of the contractate. Reilly Foam must prove at trial the extent of its damages. Reilly Foam
mayalsosuefor Rubbermaid’allegedfailureto makegoodfaith effortsto ensurghatNewKnight
purchasedll of its requirement®f butterfly mop spongedor Rubbermaidoroductsfrom Reilly
Foamuntil NewKnightwentbankruptin August2001. The remainder of Plaintiff’'s contract claims
are dismissed. Plaintiff's claims for fraudulent misrepresentation, negligent misrepresentation,
promissoryestoppeland unjust enrichment are dismissed. Plaintiff is ordered to pay sanctions in
the amount of $1,573.00 in attorneys fees and $2,500.00 in taxable costs.

An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

REILLY FOAM CORP., :
Plaintiff, : CIVIL ACTION

V.
RUBBERMAID CORP. : No. 01-cv-2596
Defendant. :
ORDER

AND NOW, this day ofMay, 2002 uponconsideratiorf theParties’Cross-motions
for SummaryJudgmentDefendants Motion for Sanctions, and opposition thereto, it is hereby
ORDERED that:

Q) Plaintiff's Motion for PartialSummary iSGRANTED IN PART. Rubbermaidcas
breachedhe contract in failing: (1) to make minimum annual purchases of “other
affectedoroductsassetforth ontheMarch26 pricelist; (2) to purchaséwo million
spongesinderthe“otheraffectedproducts’categorywith a$0.015surchargevithin
two yearsof the contract date. Plaintiff must establish #etualnumberof “other
affected products” purchased during the two-year contract period..

(2) Reilly Foammayalsosuefor Rubbermaid’allegedailureto makegoodfaith efforts
toensurghatNewKnight purchaseadll of its requirementsf butterflymopsponges
for Rubbermaidproductsfrom Reilly Foamuntil New Knight went bankruptin
August 2001.

(3) Defendant’'sMotion for Summary Judgment iISRANTED IN PART. The

Plaintiff's contractclaimsnotdiscussedh paragraphsneandtwo of this Orderare
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(4)

dismissedPartialjudgmentis entered for the Defendant on Count Il (Fraudulent
Misrepresentation}ZountlV (NegligentMisrepresentation}ZountV (Detrimental
Reliance/Promissoy Estoppel); and Count VI (Unjust Enrichment), and those counts
of the Complaint ar®ISMISSED.

Defendant’sMotion for Sanctionss GRANTED asfollows: Plaintiff is ordered to

pay sanctions to the Defendant in the amount of $1,573.00 in attorneys fees and

$2,500.00 in taxable costs. Payment is stayed pending trial.

BY THE COURT:

Berle M. Schiller, J.
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